VERMONT ENVI RONVENTAL BOARD
10 V.S. A Chapter 151

RE:  Upper Valley Regional Landfill
Land Use Permt Application #3R0609-EB

FI'NDI NGS OF FACT, CONCLUSIONS OF LAW AND ORDER ( REVI SED)

This decision, dated November 12, 1991, pertains to an
appeal 'filed Wth the Environmental Board on August 28, 1989
bK UBPer Val l ey Regional Landfill (UVRL) from a decision of
the District #3 Environmental Conmi ssion dated August 17,
1989. In that decision, the District Comr ssion denied an
application for the operation and expansion of an existing
landfill off Route 113 in Thetford. On July 26, 1991, the
Board issued a land use permt and a decision approving the
reopening, filling, and closing of the landfill.

Subsequent to the issuance of the decision, notions to
alter were filed by Ronald Perry on August 23, UVRL on August
22, and the Agency of Natural esourcess§ANR) and Thetford
Resi dents Against “Statew de Hauling (TRASH) on August 26.
UVRL al so requested an extension of time to comply wth _
certain conditions of the land use permit. After” deliberating
on the notions on September 18, the Board requested the
parties to file legal argunent on two issues. On Cctober 2
and 25, the Board conducted further deliberations. For the
reasons expl ained bel ow, the Board decided to alter its
deci sion and deny a permt.

. SUMMARY OF PROCEEDI NGS

The District Commission denied a permt for operation of
the landfill for failure to conply with 10 V.S A § 6086(a)l

noise); |(B) (waste disposal); I?F) (shorelines); 2 and 3

water supplies); 5 and 9(K% traffic safety); 7, 9(QG, and

(J) (nunicipal services); aestheilcsR; 9(F) (energy
conservation); and 10 (local and regional plans).

A prehearing conference was convened on Septenber 14,
1989, and a prehearing conference report and order was issued
on September 21. The parties raised numerous prelimnary and
procedural issues which were resolved by the Board in witten
menor anda of deci sion.

Hearings were convened on June 27, June 28, August 7,
August 8, Cctober 11, COctober 12, Novenber 28, and Decenber
12, 1990, and January 23, January 24, Februar¥ 21, and My 9,
1991.  The following parties participated in the hearings:

223,
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The Applicant by Raynond Perra, Esg. and Thomas Rounds,

Esq.
Tomﬂ of Thetford by Jonathan Brownel|l, Esg. and Janes
Mas| and . o
Thetford Planning Comm ssion by Charles Buttrey, Esqg.
Upper Vallﬁé-Lake Sunapee Council by Bruce Bender
Agency of Natural Resources (ANR) by Mark Sinclair, Esq.
Thetford Conservation Conmm ssion by Joe Tofel
Thetford Residents Against Statew de Hauling (TRASH) by
Joe Bivins and Susan Aronoff, Esq.

Friends of the Onponpanoosuc by John Carrol
Sheila King

Mirray Michaels

Ronal d Perry

Dean and Sal |y whitlock
Madel i ne Geoffrey

. Proposed findings of fact and conclusions of |aw were
filed by the parties subsequent to the hearings. On My 9,
1991, the Board convened a hearing at which the parties
presented oral argunent and answered questions from the Board.

The Board conducted deliberative sessions_on My 9,
May 28, June 13, June 27, and July 8, 1991. On July 8, 1991
the Board declared the record conplete and adjourned the
hearing. The decision was issued on July 26. In response to
motions to alter filed by parties, the Board conducted
deliberative sessions on Septenmber 18, COctober 2, and Octo-
ber 22, 1991. This matter is now ready for decision. To the
extent any proposed findings of fact and conclusions of |aw
gre.|§cluded bel ow, they are granted; otherw se, they are
eni ed.

1. SUBSTANTI VE | SSUES

The appeal raises substantive issues with regard to the
followng criteria of 10 V.S. A § 6086(a):

VWiether the landfill will comply with 10 V.S. A § 6086(a)
1 (noise); 1(B) (water pollution); 2 and 3 (water supplies),
5 and 9(K) gtraffic safety); 7, 9(Q, and 9(J) (nunicipa
services); (aesthetlcs?, 9(F) (energy conservation), and
10 (local and regional p

11, PARTY STATUS

ans).

~ Party status was granted to the follow ng persons and
entities:
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Dean and Sally whitlock - Criteria 1 (air), 1(B), |(F),
2, 3, and 8 (aesthetics) as adjoinin propert¥ owners pursuant
to Rule 14(A) and Criteria 5 and 9(K? pursuant to Rule
14(B) (1).

Sheila King and Mirray Michaels - Oriteria 1 (air), |(B),
2. 3, and 8 (aesthetics) aS adjoining property owners pursuan
to Rule 14(A) and Criteria 5 and 9(K) pursuant to Rule
14(B) (1).

Ronal d and Nancy Perry - Crit?r

ia 1l (air), 1(B), I(F), 2,
3, 5 and 9(K) pursuant to Rule 14(B)(

1.

Madel i ne Geoffrey - Criteria 1 (air), ISB? 2, 3, 5 8
(aesthetics), and 9(K) pursuant to Rule 14(B)(1).

Thetford Conservation Conmssion - Criteria 1 Eairg,
I (B), 2, 3, and 8 (aesthetics) pursuant to Rule 14(B)(2).

TRASH - Criteria 1 (air), I(B), I(F), 2, 3, 5 7 8
(7e§t?e;ics), 9 (F), 969, 9(J), 9(K), and 10 pursuant to Rule
14(B) (2).

Friends of the onpanoosuc - Criteria |(B) and | (F)
pursuant to Rule 14(B)(2).

V. MOTIONS TO ALTER

The Board received notions to alter from UVRL, ANR
TRASH, and Ronald Perry, pursuant to Board Rule 31.

A WRL

~UVRL seeks correction of Condition 6 of the Permt that
prohibits activities between the existing landfill footprint
and either the &gfonpanoosuc River or the outlet stream from
Lake Fairlee. points out that the closure plan approved
by ANR provides that soil for closure purposes will be renoved

fromthe area in which activities are prohibited under
Condition 6.

URL requests that instead of planting eight- to ten-
foot white pine trees planted six feet on center along the
eastern side of the landfill property to screen the landfill,
it be allowed to plant forty trees at seven-foot intervals for
280 feet and |l ater renove every other tree and replant them at
the ends of the original tree line to create a screen of trees
560 feet in Iength.




~

Upper Valley Regional Landfill

Fi ndi ngs of Fact, Conclusions of Law,
and Order

Land Use Permt #3R0609~EB

Page 4

UVRL requests alteration of Condition 8, which requires
WRL to nmaintain evidence of financial responsibility in the
anount of $209,000 to nmake it clear that the amount 'that
secures closure costs need not be maintained at $209, 000 but
may be drawn down as used for closure.

WRL requests a clearer designation of the |ocation of
the southerly boundary of the zone of potential influence of
the landfill shown as Exhibit EB-1.

~WRL asks whether conpliance with any condition of the
Pern]g requires that UVRL conply with all conditions of the
permt.

UVRL asks whether the requirenents of Conditions 10 and
12 relating to the new water system are inposed in perpetuity.

UVRL seeks an extension of the tine periods for
conpliance with certain permt conditions for a reasonable
tine after it has received a response to the above requests
for alteration and clarification.

B. ANR

~ ANR requests the Board to require the subm ssion of a
revised closure plan to ANR and the Board within 90 days after
conmencenment of operation of the landfill. ANR contends that
a new closure plan is necessary to revise the final elevations
in order to reflect the lesser volunes of waste estimated to
be disposed of by July 1, 1992 than had been esti mated.

C. Ronal d Perry

M. Perry requests the Board to alter its decision and
deny a permt for failure of uvRL to nmeet its burden of proof
in denmonstrating conpliance with Criteria I&B),.I(F)L 5 7,
9(J), and 9(K). Mr. Perry argues that the findings in the
Board's decision |dent|f¥bthe,def|0|en0|es in the aPpI!cat!on
that require a denial. points out that these deficiencies
include failure to conply wth State and federal regulations
on water pollution and traffic, the lack of funds for closure
iIf final closure grades are not net, and lack of information
on whet her devel opment of anot her afternat|ve water supply is
possi bl e and no information concerning the quant|t¥ and
quality of water, distribution plans, "and a |egal Tramework to
protect the people whose water supplies have becone
contam nated by the landfill.
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M. Perry also requests the Board to alter Findings 46
and 47 because, he contends, the fact that the levels of

contam nation increased after the landfill expanded its
operation in 1988 denonstrates that adding trash to the
landfill wll increase, rather than decrease, the leachate

even in the short term

M. Perry also believes the permt should be denied
because the requirenents in the permt for UVRL to plan,
design, and inplement changes i r issuance of the permt
will result in the denial of his right to participate in
decisions that have a direct effect on his property and
interests.

D. TRASH

~TRASH requests the Board alter its decision and deny the
permt for the followng reasons:

1. By issuing a permt with conditions to be performed
after issuance of the permt (and the close of the hearings),
other parties are denied their right to participate in the
project design, even though they will |ikely be affected.

2. By obtaining a pernit, WRL is eligible to obtain a
Provisional Certification under 10 V.S A § 6605d. A _
Provisional Certification would allow WRL to operate outside
of any Act 250 requirenents since the |law authorizes the
operation of landfills wthout the need for Act 250 approval.

3. The G ound Water Protection Rule and Strategy (GAPR)
constitutes an "applicable regulation" under the section of
Criterion |(B) that requires conpliance with ®any applicable
heal th and environnental conservation de ar‘nent,regulatlons
regarding the disposal of wastes," and the landfill “project
does not conply wth the GAPR

4, The landfill requires a discharge permt prior to
operati on.

5. Having found that the landfill has created undue
water pollution, the Board should conclude that continued
operation of the landfill will create undue water pollution.
Tﬁe language in Criterion 1, "will not create undue water
pol lution, ™ was not intended to nean that existing undue water
pol lution should be ignored.
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6. UVRL did not nmeet its burden of proving that no
undue water pollution will result. There Is insufficient
evidence in the record to support the Board's finding that
adding trash for a short period will not appreciably increase

the contamnation. It has already been denonstrated that
additional trash will make the existing pollution worse .
because during the year that the landfi|ll greatly expanded its

operation, the levels of contamnation in nmonitoring wells
I ncreased.

1. Criterion | (F) is violated because there is no

necessity for reopening and filling the landfill wth trash
and the lack of information in the record about the effect of
the landfill on the river was stated in the Board's findings

and requires a denial.

8. Affirmative conclusions on Criteria 2, 3, and 9(G
cannot be made because WRL has provided no evidence that a
source for a new water supply is available and none of the
details conpernln% devel opment of a new water system and 1long-
term operation an nanagenent of the system have been planne
or provided to the Board.

9. The Board found that WRL did not denonstrate
compliance with Criteria 5 and 9(K) concerning traffic.

10.  The Board did not adequately address Criterion 9(J)
because it did not consider the unnecessary fuel consunption
from hauling large ampbunts of trash over distances ?reater
than required, or maximzing recovery of materials through
reuse and recycling.

11. The project does not conply with either the Town
Plan or the Regional Plan. After citing sections of the Town
Plan that woul cIearI% prohibit a landfill in the area in
which it is_located, the Board concluded that it nevertheless
conplies. The Board conpletelr |%nored sections of the
Regional Plan that would conpel the conclusion that the
landfill does not conformw th that plan.

After receiving the motions to alter, the Board requested
the subm ssion of argument fromthe parties on the questions
of whether a discharge permt is required and whether the
authority to obtain a Provisional Certification and operate
the landfill pursuant to 10 V.S A s 6605d will supersede
conditions in a land use permt requiring closure of the
landfill on July 1, 1992.
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Responses were received by TRASH ANR and UVRL. UVRL,
through its attorney Raynond Perra, responded to the latter
question with the followi ng statenent: "It is obvious from
[the language of the statute] that a provisional certification
may supercede [sic] the conditions of a |land use permt. It
Is entirely consistent with the exenption of landfills which
obtain a provisional certification fromthe need to obtain a
| and use permt."

E. Boar d Response

Board Rule 31 is entitled "Reconsideration of Decisions."
Rule 31(A) provides that within 30 days of final decision,
parties may file "such notions to alter as nay be appropriate
with respect to the decision.” Rule 31(A) also states that
the Board or district commssions may issue an altered
decision or permt on their own notion, and that "alterations
by board or district conmssion notion shall be limted to
I nstances of manifest error, mstakes, and typographica
errors and omissions."

The rul e does not define what is an "appropriate" noti on
to alter as that termis used in the first paragraph of the
rule. In previous decisions, the Board has stated that it is
I nappropriate to use a notion to alter to reoPen a hearing or
provide new evidence to the Board after denial of a permt or
to raise new argunments. See, e.qg., Re: Finard-Zam as
| Associates, #1R0661-EB, Menorandum of Decision (Jan. 16,

1991); Re:__Swain Development Corn., #3wW0445-2-EB, Menorandum
of Decision (Nov. 8, 1990); Re: Berlin Assocjiates, #5W0584-9-
EB, Menorandum of Decision (April 24, 1990).

The Mtions to Alter filed by the parties are appropriate
under Rule 31(A). The parties are not asking the Board to
reopen the hearing or to consider new evidence.

ANR's Motion to Alter is based upon the need for a new
closure plan to revise final elevations due to the smaller
amount of trash that may be disposed of because of the reduced
tine available. A revision to the permt would be necessary.

~ UVRL's Motion to Alter seeks clarifications of and
revisions to permt conditions.

The issues raised by TRASH and Ronald Perry are not new
I ssues; they are all contained in docunents filed with the
Boar d. The issues of whether the landfill needs adischarge
permt and whether it conplies wth the Water Quality
Standards and the Gound Water Protection Rule and Strategy
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were raised in TrasH's nenorandum of |aw concerning Criterion
| (F) (Section B, p. 5) and (B (Section A pp. 14-18). The
arguments concerning Insufficient information to support
affirmative findings and conclusions were raised in docunments
previously submtted.

Further, the Board believes that Rule 31§A) s an
appropriate vehicle for parties to seek clarification of

permt conditions which may not be clear and to correct or
modi fy permt conditions as may be necessary, and to argue
that the Board's findings are not based upon the evidence or
that the conclusions of law are incorrect. In light of the
fact that the parties participating pursuant to Board Rule
14(B) do not have standing to appeal to the Supreme Court, it
Is particularly |nPortant that parties have an opportunity to
request the Board to reconsider its decision to ensure that it
IS not erroneous.

- For the reasons explained below, the Board grants the
motions to alter filed by TRASH and Ronald Perry.” The
deci sion has been revised accordingly and the permt is
denied. As a consequence, the issues raised in the motions to
alter filed by ANR and UWWRL are noot, as is UVRL's notion for
extension of tine.

In its consideration of whether to grant a permt for the
landfill, the Board was very narfomdy persuaded that,
notw thstanding the undue pollution that had already occurred,
limted operation of the l[andfill onky until July 1, 1992,
with strict conditions, would not unduly endanger the public
health and ot her values protected by Act 250.

The Board was convinced, however, that this time limt
represented the absol ute boundary beyond which continued
operation would begin to cause unhdue, and thus unacceptable,

ol lution. Central to the decision to grant a permt was the

oard's ability to control orderly closure of the landfill
within a year and ensure the provision of an uncontam nated

ublic water supplg for the people whose water supplies have
een contamnated by the landfill.

However, because of the possibility of continued
operation under a provisional certification authorized by
10 V.S. A § 66054, the Board cannot control the date of
closure. Such a continuation, in the Board's view, would nove
UVRL's proposal from being marginally acceptable to a clear
viol ation of Act 250's standards and a threat to the public
health, safety, and welfare.
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Furthernore, the Board erred in considering only the
pollution that may occur in the future fromless than one year
of operation. Because UVRL's Act 250 permt expired in 1986
and the landfill operated without a permt until it closed in
1989, the Board nust consider the effect of the landfill
operation retroactively as well as prospectively. This is
consistent wth the requirement in Act 250 that a permt be
obtained prior to construction and operation, and wth
previ ous Board deci sions requirin% review as of the date that
construction begins rather than the date that a permt is
applied for. E.g., Re: Bernard and Suzanne Carrier, #7R0639~
EB, Menorandum of Decision (Dec. 17, 1990). An | nportant
reason for this requirenent is that the purpose of Act 250 is
to regulate land use activities to ensure they do not unduly
harm the environment. See "Findings and Declaration of

Intent,” No. 250 1969 Vt. Laws § 1 (Adj. Sess.); 10 V.S A

§ 6089(a). Inpacts that occurred during the tine that a
project operated illegally should not be left unreviewed and
unm ti gat ed. If, after review under the 10 criteria, a permt

Is issued, it nmay contain conditions which nitigate any
adverse effects caused to the environment during the period of
unaut hori zed operation. On the other hand, if the application
fails to satisfy the criteria and a permt is denied, the
applicant nay be required to restore the site to its condition
prior to commencenment of the activity.

Accordingly, the Board has reviewed the evidence in |ight
of the effect of the landfill under the applicable criteria
for the period January 1, 1986 to Septenber 1989 in addition
to the Applicant's request to reopen and close the landfill.
On that basis, having found that the contam nation of
groundwater that occurred since 1986 is undue pollution, the
?%ard_nust conclude that this project will cause undue water
pol | ution.

The Board considered the arguments of TRASH in its notion
to alter that a discharge permt is needed and that the G ound
Water Protection Rule and Strategy is applicable and concl udes
that UVRL does need a discharge permt and the Gound Water
Rule is applicable. The Board also concludes that the

landfill does not neet either the Water Quality Standards or
the Gound Water Rule.

Wth regard to the other criteria at issue in this
aﬁpeal, the Board is persuaded by TRASH and Ronal d Perry that
the lack of information from the Applicant and the substanti al
need for additional plans and information dictates a denial of
the permt rather than issuance of a permt that allows
nunmer ous submi ssions at a later date. Act 250 states: "Before
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granting a permit, the board or district conmssion ghall find
that the subdivision or devel opment [conplies with the ten
criteriaj." 10 V.S.A § 6086(a) (enphasis added). As the
Board stated in_Re. Sherman Hollow, #4c0422-5-EB ( Revi sed),
Ebgg;ngs of Fact, Conclusions of Law and O der (Feb. 17,

Act 250 specifically requires the Board to make
positive findings prior to the issuance of apermt.
Furthernore, a procedure such as the Applicants
suggest, with review and approval of pesticides taking
pl ace outside of the Act 250 process, woul d contravene
the requirenents that all parties to Act 250 proceedi ngs
have a right to contest information supplied and
positions taken by other parties. See 10 V.S. A § 6085;
3 V.S A § 8091

The Applicants argue that nmany of the Board's
concerns can be addressed sinply by the Board's
retaining jurisdiction over the project and putting
conditions in the permt to require that certain
information be provided to the Board or District
Conmi ssion at a later date. ... This cannot be
done, however, wth an application that contains
substantial deficiencies. There would be no purpose
in requiring review prior to jssuin? Fernits i f the
Boar d ... could sinply require al acki ng
inforgation to be submtted after the permt is

I ssued.

Id. at 8-9.

Moreover, W thout a closure plan that accurately
indicates final closure profiles, the Board has insufficient
information to determ ne whether undue water pollution wll
result fromthe closing of the landfill. The amended closure
pl an dated Novenber 7, 1990 assumes that the landfill will
operate for 18.7 nonths, beginnin% in January, 1991 and ending
July 1, 1992. ANR now realizes that the operation of the
landfill under the Interim Certification would be for a
shorter period, and that that would require anending the
closure plan to revise the final contours. As with the other

'Section 809(c) of the Administrative Procedure Act
.states: "Qpportunity shall be given all parties to respond
and present evidence and argunment on all 1ssues involved."
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information which the Applicant has not submtted, a revised
closure plan would require further review by the Board and the
opportunity for other parties to respond to the plan. The

met hod of achieving closure of the landfill is an inportant
aspect of this application. Absent a realistic closure plan
for the Board to review, the Board must conclude that there is
insufficient information to determne conpliance wth
Criterion 1.

The deficiencies in this permt application are anph%
identified and described in the Findings of Fact bel ow, ich
are, wth few exceptions, the same findings issued with the
Board's original decision in this matter. As described in the
di scussi on above, a permt that requires subm ssion of
substantial plans and information after issuance of the permt
woul d require that the Board provide an opportunity for a
hearing for all parties to "respond and present evidence and
argurent.” 3 V.S.A § 809. In addition to the legal
requirements, it is better policy and vastly nmore efficient
for applicants to provide all the necessary information prior
to issuance of a decision, and this has been the Board's
consistent policy. &eg., Re: New England Land

Associ ates, #5w1046-EB, FIi ndings of Fact, Conclusions of Law,
and Order (Cct. 1, 1991).

IVv. FIND NG OF FACT

A Project Hi story and Description

1.  The proposed project consists of the continued oneration,
expansion, and closing of a landfill of approxi mately
five acres on a 117-acre tract of land off Route 113 in
the Town of Thetford, just south of the Village of Post
MIls. The East Branch of the Onponpanoosuc River (also
known as the Lake Fairlee Qutlet) flows to the north
along the eastern border of the site where it joins the

Onponpanoosuc River. The onpanoosuc River flows to
the west along the northern boundary of the site and then
flows south to the west of the landfill. The
Onponpanoosuc River crosses Route 113 near the Ml ngui st
MIl. A nunmber of houses are located to the west and the
sout hwest of the landfill between the landfill and the
river.

2. The landfill obtained an Act 250 permt in Novenber, 1971
and began operating on May 1, 1974. The landfill's Act
250 permt expired in 1986 and thereafter the landfill
operated without a permt. During that period, the
landfill expanded its operation to accept trash from
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Rutland and Bennington Counties. The Applicant applied
for a permt to authorize its operations and continued to
OEerate the landfill until Septenmber 1989 at which tine
the Vermont Attorney General obtained an injunction after
the permt application was denied by the District

Conm ssi on

3. Between January 1, 1981 and January 1, 1986, the |andfill
o&erated under a Disposal Facility Certification from
ANR.  The certification authorized the disposal of solid
waste from the Vermont communities of Thetford, West
Fairlee, \Vershire, Strafford, Norwi ch, and Frairlee, and
Lyne, New Hanpshire. On July 31, 1987, ANR issued a
Transitional Operation Amthor|t¥ (Toa) which allowed for
the continued operation of the facility. On Mrch 21
1988, ANR anended the Toa to include orford, New
Hanpshire in the %eo%raph|c area served by the landfill
On August 25, 1988, the ToA was amended to include the
Vernmont counties of Addison, Bennington, and Rutland and
on March 8, 1989 the Toa was further anended to extend
the authority to serve these counties to January 1, 1990.

4, From the summer of 1988 until it closed, the [andfill
accepted trash from Bennington County and from June 1,
1989 accepted trash from Rrutland County, in addition to
the trash it accepted fromtowns in the closer Upper
Valley area. The landfill was charging a disposal fee of
approxi mately $40 per ton of solid waste.

5. The landfill was operated by the Barker- Sargent
Corporation until 1987 when the current operator, Up%er
Val [ey Regional Landfill Corporation, was organized

Frank” Barker and Robert MacNeil. Robert MacNeil is al'so
the president of Northeast Waste Services, Ltd., which
operates a trash hauling business in Wite River
Junction, Vernont. Norfheast Waste Services, Ltd.
services the following tows in Vermont: Hartford
Hartland, Wodstock, Tunbridge, Norw ch, and Thetford,

and the followi ng towns in New Hanpshire: Meriden,
Plainfield, Lebanon, Hanover, Lyne, Canaan, Enfield, and
Grafton.

6. The landfill received an Interim Certification from the

Agency of Natural Resources, Departnment of Environnenta
Conservation, Division of Solid Waste, on Decenber 5
1990. The Interim Certification authorizes the URL to
accept solid waste fromthe Vermont communities of
Fairlee, Norwi ch, Shrewsbury, Strafford, Thetford,
Tunbri dge, Vershire, and Vst Fairlee, and to accept up
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to 80 tons per day of solid waste from the New Hanpshire
menber comunities of the Upper Valley-Lake Sunapee
Council which include the towns of Canaan, Charlestown,
Enfield, Grafton, G ant ham Hanover, Lebanon, Lyne,
Orange, orford, Piernont, and Plainfield, and the Penmi-
Baker Solid Waste District towns of Ashland, Ccampton,
Dorchester, Ellsworth, Goton, Plynouth, Rummey

Thornton, Vrren, Waterville, and Wentworth. Some of the
member towns will not be using this landfill because they
have their own landfills or have made other arrangenents.

The Applicant proposes to operate the landfill under an
agreenent between the Selectnen of the Town of Thetford
and the Applicant entitled "Landfill Operation Agreenment”
and dated January 22, 1991. According to the Agreenent,
the landfill wll be open from5:40 a.m to 4:00 p.m
Monday through Saturday for commercial vehicles and from
noon to 3:00 p.m on Tuesdays and Thursdays and from 8:00
a.m to 2:00 p.m on Saturdays for residential users.

The Agreement also provides that a "\Wste-Stream .
Enforcement Oficer” will be hired by and be responsible
to the Thetford Board of Selectmen. “The Officer will be
authorized to inspect any aspect of waste handling to
determne conpliance with the Agreement and with the
Interim Certification. The Oficer's job includes
handl i ng conpl ai nts about noi se, dust, and odor by
reporting conPIa|nts to the Selectmen and the operators
of the landfill.

iteria 1 LI noi ollution) an het |

The area in the imediate vicinity of the landfill
consists of single famly residences, a small_farm a
smal| historic mll, and undevel oped land. The
Onponpanoosuc River surrounds the houses and adds to the
scenic qualities of the area. The Village of Post MIls
al so has scenic qualities.

The landfill is located at a higher elevation than Route
113.  The current landfill profile is designed to rise by
another eight to ten feet. " The landfill entrance has an

unkenpt | ook, with an unused sandpit and a wre strung
bet ween two posts.

The existinP buffer strip ann% the westerly side of the
landfill w1 be maintained. rees have been planted
al ong the access road.
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11. COdors enmanated fromthe landfill in the final summer of
operations after the landfill had grown substantially in
hei ght .
12.  Dust fromthe landfill access road has been a problem for

t he nei ghbors.

13.  According to the Applicant's proposal, in the norning
bet ween the hours of 5:40 a.m and 6:45 p.m, six days a
week, as many as 12 vehicles twice could_travel past the

hones in the vicinity of the landfill. The noise of the
trucks has wakened sone of the people who live near the
landfill.

14.  The Landfill Operation Agreenent establishes rules for

comrercial haulers to reduce truck noise. These include
prohi bi tions agai nst heavy braking, Jake brake operation,
heavy forced downshifting, and horn-blow ng. The Interim
Certification requires that the Applicant's equipnent

must be maintained in good working order at all tinmes.

15. Litter fromsmall trucks using the landfill has been a
probl em al ong Route 113. To control litter, no uncovered
comerci al vehicles, and no uncovered private vehicles
that contain any |oose material, will be permtted to
enter the landfill. The daily operating face of the
landfill will be kept as small as possible. At the end
of each day, six inches of cover will be put over the
wast e and conpact ed.

16. The closure plan calls for covering the waste with two
feet of reconpacted soil and a six-inch [ayer of topsoil
and planting vegetation on it.

C ' la 1(B disposal 1(F) (shorelines

17. The landfill is located on a topographic ridge that falls
off to the west to the Onponpanoosuc River and to the
east to the Lake Fairlee outlet stream

18.  The upﬁer layer of the landfill site is approxinmately 40
feet thick. ~Beneath the upper geologic layer is
fractured bedrock.

19. The soils in the upper layer are classified by the Soil
Conservation Service Soil Survey as Wndsor and W ngoski,
which primarily consist of sand with sone gravel. The
Soi |l Conservation Service considers these soils types
unsuitable for a sanitary landfill because they have high
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20.

21.

22.

23.

24,

25.

ermeability and therefore will _not adequately attenuate
he movenent of contaminants. The actual perneabifity
and porosity of the soils have not been tested.

G oundwat er_occurs in both the up%er | ayer and the
bedrock. The evidence suggests that the direction of
ﬂéoundmater flow in the_Uﬁ?er | ayer is westerly.

wever, because the height of the groundwater  beneath
and in the close vicinity of the landfill has not been
documented, it is not known whether there is groundwater
flowto the east as well.

Fifteen soil borings with ten installed monitoring wells
were drilled during a 1980 study of the landfill.

In 1989, as Part of the Vernont Landfills Assessment
Program a study of the landfill was undertaken by GEI
Consul tants, Inc. and Dubois & King, Inc. (the GEI
Study). On Novenber 8, 1990, a Final Data Summary Report
for the landfill was submtted to ANR  This report
consists of a conpilation of the information known about
the landfill as of the summer of 1989.

As a result of its site investigations, GEI recommended
that four additional nonitoring wells be installed,
monitoring wells MwWw-101S, MW-101D, MW103, and MM 104 were
installed during December 1989.

Subsequent to GEI's investigations, two nonitoring wells
were installed in bedrock at the site (BR-1 and BR-2)
northwesterly of the landfill. Two new pedrock well's
were subsequently installed. BR-3 is drilled adjacent to
a shallow monitoring well known as MM1, next to the
landfill entrance road. BR-4 is located west of the
landfill directly adjacent to the river. No bedrock
monitoring wells were ever installed directly south of
the landfill. The purpose of the bedrock wells is to
define the groundwater flow direction in bedrock

The State of Vermont Gound Water Protection Rule and
Strategy, adopted in Septenber, 1988, establishes two
standards for certain substances in groundwater, based
upon the United States Environnental Protection Agency
(USEPA) Maxi num Cont am nant Levels (MCL) for drinking
water. The Rule establishes two different maxinmumIlimts
for each substance: the ﬁreventlve,act|on,I|n1t,,and t he
enforcement standard. The preventive action [imt is
one-half the enforcenent standard except it is one-tenth
the enforcement standard for substances that have
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26.

217.

28.

29.

carcinogenic, nutagenic or teratogenic properties. A
different response is called for depending upon whether a
preventive action limt or enforcenent standard is
exceeded for a specific substance.

Solid waste generally contains approximtely .s to .s
percent househol d hazardous wastes and approxinmately .5
to 1 percent hazardous wastes from small-quantity
commerci al generators. Household trash contains between
1 and 2 percent by weight of toxic or otherw se harnful
material s, including organic chenmicals )solvents and
pest|C|desL, metals (lead, cadmium arsenic, and
mercury), bacteria, and viruses. Mny of the toxic
substances in the leachate are carcinogenic (capable of
causing or pronoting cancer), nutagenic (capable of
causing genetic nutations), or teratogenic (capable of
causing birth defects).

Leachate is created when liquid makes contact with
materials conta|n[n% toxi c substances. Leachate enters
the groundwater either by the nmovenent of precipitation
downward through a landfill, which carries contam nants
into the soils below the landfill and eventually into the
groundwater, or by saturation of the refuse by the ground
wat er when direct contact is made between the trash and
an underlying aquifer.

Leachate from the landfill has contam nated groundwat er
in the vicinity of the landfill. G oundwater standards
have been exceeded in the surficial monitoring wells 101,
1, 2, 7, 8, 9, and 10; in the bedrock nmonitoring wells 1,
2, 3, and 4; in the neighboring household shallow wells
or sFrlngs bel onging to Braley, Gunkel, Witlock, and
King/ M chaels; and in the household bedrock wells

bel onging to Perry and Whitl ock.

Bet ween 1986 and 1988, no volatile organic chemcals were
detected in any of the nonitoring wells. Between
Septenber 1989 and Novenber 1990, sixteen different

vol atile organic chenmcals were found in surficia
monitoring wells. Several of these occurred on severa
different testing dates and at nore than one nonitoring
well. The nultiple-occurring contamnants include

met hyl ene chloride (six occurrences, two mells%; benzene
(seven occurrences, four wells); tetrachloroethene (three
occurrences, two wells); 1,1 dichloroethene (five
occurrences, two wells); and 1,1,1 trichloroethene (eight
occurrences, three wells). For the contamnants for
which a standard exists, there were 19 instances in which
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the enforcenent standards were violated. Four of the

vol atile organic chemcals found in surficial nonitoring

wel |'s are considered carcinogenic, mutagenic,

or teratogenic under the Gound Water Rule, sone of which
were found at levels ten or nore times as large as their

enf orcenent standards.

30. On Novenber 30, 1990, methylene chloride occurred in
Monitoring Wll MM7 at a [evel nore than 70 times its
enforcenent standard. On Septenber 25, 1990, iron was
found in M¥101 at nore than 25 tines its enforcement
standard and in M¥7 at nore than ten tines its
enforcenent standard. On the same date, nanganese was
found at nore than 40 times its enforcenent standard at
M¥ 101 and at nore than 80 tines its enforcenent standard
at MwM7.

31. Test results fromthe bedrock wells were not available
until February 1990 and only fromtwo wells at that tine.
On Septenber 25, 1990 all four bedrock wells were tested.
Al of the bedrock monitoring wells showed very high
| evel s of iron and manganese; |evels of sodium were
relatively high at BR-2 in February, 1990 and at BR-3 and
BR-4 in Septenber, 1990. Three of the four wells have
recorded instances of volatile organic chem cals.

32. The sane five chemcals that were found in the bedrock
wells were also found in one or nore of the surficia
monitoring wells. This supports the |ikelihood of
i nterconnection between the bedrock and the surficial
system

33. The Applicant and ANR interpret ?roundmater flow patterns
in the bedrock to mean that the tflow is predom nantly
westerly. However, other factors that the Applicant and
ANR did not sufficiently investigate could cause ground
water to flow in other directions. For exanple, while
the Applicant denonstrated that the bedrock aquifer
transters groundwater by way of fractures, and provided
information that the fractures have preferred
orientations, nostly to the north and south, the
Applicant did not define the vertical gradients in the
bedrock. The Applicant also did not determ ne whether
the bedrock is I1sotropic (the sane perneability in three
nutual |y perpendicular directions) or anisotropic
(different permeability in different directions), but
assuned the forner. If the bedrock is anisotropic, then
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34.

35.

36.

37.

the groundwater direction cannot be established sinply by
drawing flow lines perpendicular to the groundwater
contours, as the Applicant did in its analysis.

The Applicant did not evaluate the el evation of ground-
wat er beneath the landfill in order to determ ne whether
there is a mound in the groundwater. @G oundwater nounds
are frequently found under landfills. Goundwater flow
direction would be influenced if there were a nound in
the aquifer beneath the landfill, with the result that
the groundwater could be flowng in a variety of
directions. If a groundwater mound intersects the refuse
in the landfill, the amount of leachate production |ikely
woul d be increased, with resulting increased filtration
of leachate into the groundwater. The existence of a
mound could be determned by nonitoring in key |ocations
near the landfill.

The location of the groundwater divide is also

i nconclusive due to insufficient testing. |If the
groundwat er divide is underneath the landfill instead of
along the eastern perineter of the site as the Applicant
and ANR concl uded w thout thorough investigation, then
there is a high likelihood that some groundwater from
below the landfill travels eastward toward the Lake
Fairlee outlet stream This distance is considerabl

| ess than that for the westerly flow to the river;
groundwater travel time is correspondingly reduced, the
attenuation of pollutants before they reach the river is
al so reduced. Testing to determne the maxi mrum water
table elevation under or close to the landfill, which
woul d indicate the |location of the groundwater divide,
coul d have been done but was not.

Insufficient information was provided concerning the
i nfluence on groundwater flow of the operation of the
repl acenent water supply.

Until Cctober, 1988, no nonitoring of the Chponganoosuc

River to the west of the landfill took place. he
appropriateness of the sanpling locations later installed
in an area supposedly_"downstream" fromthe landfill for
the purpose of detecting contamnation in the river is

questionabl e since wthout knowng the flow directions of
roundwat er, it cannot be known where the sanpling
ocation is in relation to the landfill plune of
cont am nati on.
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38.

39.

40.

41.

Sanpl es of surface water from the Onponpanoosuc River
Indicate that certain substances associated with
landfills, such as copper, iron, manganese, chloride, and
sodi um were higher downstream from the landfill than
upstream  For exanple, nanganese and iron were found at
the Onponpanoosuc surface water nonitoring |ocation
downstream from the landfill on several different
occasions, and 3,310 ug/l of iron were detected in BR4
which is |ocated approximately 12 to 15 horizontal feet
from the Onponpanoosuc.

Substantial evidence was presented about the velocity of
the groundwater and the time it takes to reach the river
with estimates of travel time from 14 nonths to several
years. Al of the evidence, however, was based upon
assunptions the validity of which is unproven because
neither the perneability nor the effective porosity of
the soils was established. Perneability is the proEerty
which indicates the potential ease and rapidity with
whi ch water can nove. Porosity is the quantity of soi

or rock pore spaces; effective porosity is the volunme of
useable pore spaces. A know edge of permeability,
porosity, and effective porosity is essential for
determning the velocity and travel time of groundwater.
Because perneability is a highly variable property and
may range over several orders of magnitude, it nust be
measured in the field in order to estimte travel tine on
the basis of hydraulic gradients. Perneability could be
determ ned by proper tests; the measured pernmeability
could then be used, along with hydraulic gradient and
orosity, to evaluate groundwater velocity and trave

| ne.

Even if, as the Applicant clains, the velocity of
groundwat er movenent is sufficiently slow that any
leachate that is reaching the river is adequately
attenuated and diluted, the Applicant provided no .
information on other parameters such as whether the biota
and soils in the river are storing and concentrating
contam nants.

Al t hough the ABpIicanI claims to have followed .
Environnental Protection Agency methodol ogy for sanpling
the ground and surface water, the Applicant provided no
docunentation of the procedures actually followed.
Proper docunmentation of the details of the sampling is
critical for a neaningful analysis of the reliability of
t he data.
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42.  The nost recent groundwater testing shows that the zone

43.

44,

45.

of degradation fromthe landfill has enlarged. Extensive
additional nonitoring would be required to accurately

del ineate the hydrogeol ogic conditions present at the
site and to ensure that contam nants emanating from the
site are not causing significant pollution to the
Omonpanoosuc R ver and the Lake Fairlee outlet stream

Production of 1leachate is reduced when a landfill is
capped because infiltration of rainwater into the
landfill is reduced. Typically, a cap is placed over the
top of the landfill after the landfill has ceased
oFeratlon. The cap is conposed of either clay or

plastic, or both, and is intended to serve as an
umbrella, diverting rain off the [andfill so that it does
not infiltrate into the landfill. .Am% leachate remnaini ng
in the landfill wll continue to discharge into the
groundwat er after the landfill is capped, and it would be
expected to take several years for novenent of leachate
into groundwater to cease. Once the landfill is capped,
however, no nore leachate should be generated, unless a
groundwat er nound causes direct contact between the trash
and the groundwater.

The Agreenment between the Applicant and the Town of
Thetford contains a list of waste that may not be .
di sposed of at the landfill, consisting of the follow ng:
Expl osives; septage and sludge; stunps or heavy wood
exceeding eight inches in cross-section; asbestos or
asbestos-containing materials wthout specific, case-by-
case prior authorization, education and procedures
required by State |aw, infectious waste; barrels, druns,
liquid receptacles with covers containing any liquid
residue of any hazardous waste, including but not limted
to paint or oil; car or truck chassis; unregulated

hazar dous waste produced by.snall-quantltg generators;
hazardous waste as defined in federal or State law and
any material in the Applicant's judgnent deemed to be
harnmful to its personnel or equipment. The Agreement
al so states that wet cell batteries and tires may be
accepted at the landfill for sorting and transport

el sewhere but nmay not be disposed of in the landfill.

It is possible that the short-term addition of trash
foll owed by the immediate capping of the l[andfill would
sl ow down the generation and novenent of the leachate
because the additional trash naﬁ absorb sone of the
infiltrating precipitation in the landfill and not |ead
to the imediate generation of substantial new |eachate.
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't a%pears.fronwthe evi dence of increasinﬁ cont anmi nation
in the monitoring wells, however, that the leachate
Froduptlon did not decrease during the time that the

andfill received the additional trash from Bennington
and Rutland Counti es.

46. Installation of a capping on the landfill will reduce the
anount of rainfall entering the landfill and thus the
anount of leachate created thereafter from precipitation
Wil be mnimal. The landfill could close prior to |
reaching final closure profiles with trash ¥ usi ng soi
instead of trash. It would also be technically feasible
to change the contours of the landfill by noving the
existing trash so the landfill could be capped w thout
fill. There is some concern, however, about problens

associated with noving trash, such as exposing workers to
hazar dous substances such as gas and asbestos.

47.  The Applicant submtted a closure plan dated March 1990
Exhi bi t #A—7§g and amendnents to the closure plan dated
venber 7, 1990 (Exhibit #A-97). The March closure plan

was based upon using three phases to bring the landfill
to final contours, and the Novernber anmendnents elim nated
Phase Il and the volune of trash that was to be disposed
during that phase.

4% The Interim Certification requires closure and post-
closure to be performed in accordance with the March 1990
closure plan and does not refer to the amended closure
plan of Novenber 1990.

49. According to the amended closure plan, 59,511 cubic yards
of refuse are needed to conplete Phase | and 52,770 cubic
yards are needed to conplete Phase Il, at which tine
final profiles will be achieved. At 6,000 cubic yards
per nonth, it wll take 18.7 months to reach fina

Qrpflles of Phase Il with 112,281 cubic yards of trash.

dh|s anmounts approximately to an average of 80 tons per

ay.

50. The anmended closure plan needs to be amended further to
reflect the actual remaining tine for achieving closure,
which is less than 18.7 nonths.

51. The Applicant intends to excavate the cover materia
needed for the two closure phases from an area east of
the landfill. Testing of this material indicates that
there is a sufficient amount of silt-clay soil in that
area that neets the permeability standards required by




7~ -~

Upper Valley Regional Landfill
Fi ndi ngs of Fact, Conclusions of Law,

and Order
Land Use Permt #3R0609-EB
Page 22
the State of Vernont for cover material. [f final
rofiles are not achieved with trash, fill wll probably
ave to be used. This wll involve additional closure
cost s.

52. The final cover design calls for tw feet of reconpacted
soil which would be applied in three eight-inch litts.
Low perneability soils will be used to prevent
infiltration of rainwater. The purpose of the fina
slope contours is to facilitate run-off of rainwater.
Six inches of soil for sustaining vegetation wll be
applied and the cover will be planted with grass to
protect the top and to cause transpiration of |iquid back
Into the atnosphere. Gas vents will be installed to
allow the escape of any landfill gases.

53.  The post-closure plan approved by ANR consists of regular
I nspection of the cap and periodic nonitoring of ground
and surface water for a period of twenty years after the
landfill is closed and capped.

54.  The Applicant estinmated the total closure and post-
closure costs to be approxi mately $204,645. This cost
estimate does not cover the costs of bringing in fill
that woul d be necessary if the landfill had to close
before final closure profiles were reached, the costs of
purchasing and bringing in capping material in the event
the on-site soils are insufficient, or the costs of
devel opi ng, constructing, and naintaining a new water
supply for the nei ghboring househol ds.

55.  The Applicant is required by Condition 9 of the Interim
Certification to provide financial suret% in the amount
of $209,000 "or other sum as determned by the Secretary
and as provided for under the Rules or the conditions of
this rtification ...."

56. There is insufficient available trash in Vermont to
achi eve the necessary 80 tons per day. Therefore, the
landfill wll accept trash from some of the New Hanpshire
menber communities of the Upper Valley-Lake Sunapee
Council and the Pem -Baker Solid Waste District.

D. Criteria 2 and 3 (water supplies)

57.  The follow ng contam nants have been found in the
househol d water supplies at levels which exceed
groundwat er standards and MCLs: manganese, nercury,
sodium iron, lead, zinc, trichloroethene, tetrachloroe-
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thene, and benzene. Additional metals and volatile
organi ¢ conpounds associated with landfills were also

Fetefted in the neighboring water supplies at various
evel s.

58. The Certification issued to the landfill by ANR on
September 28, 1981 required the landfill to develop an
alternative water supply for use by househol ds whose
wat er sup?lles had been contam nat ed bg the landfill and
to have It conpleted by October 15, 1984. The required
water system did not becone operational until 1988.

59. The 1981 Certification also required the landfill-to
"establish the |egal framework and Agreenent necessary
for establishment of a property owners [sic] association
which will be responsible for operation and nmaintenance
of the replacement water systemon or before Cctober 15,
1984." No agreenment has been provided to the current
users of the replacenent water supply.

60. The follow ng househol ds are hooked up to the replacement
wat er sup I%: Perry, Brows (formerly Whitlock), Gunkels,
Bral ey, chael s/ King, and Robinson.” Twenty-seven people
in these households are using the water supply. The
Demer s fan1|¥, consisting of three peogle reS|d|n% at
Madel i ne Geoffrey's house, has the right to use the
rePIacenent water supply but has chosen not to. The
total number of people who currently have the right to be
connected to the systemis 30

61. If all the properties in the zone of contam nation

i dentified bK the Applicant and ANR which are currently
eligible to hook up to the alternate water system were
subdi vided to their maxinum allowable build-out, a tota
of 68 additional residential lots eligible to hook up to
the alternate water system would be created. The actua
zone of influence fromthe landfill, however, m ght be
nore extensive and include nore properties.

62. A permt is required fromthe Water SupPIy Di vi sion of
ANR for operation of a public water system which is
defined as any sxstenwfor the provision to the public of
pi ped water for human consunption with at |east 10
service connections or which regularly serves an average
?L at least 25 individuals daily at |east 60 days out of

e year.
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63.

64.

65.

66.

67.

68.

ANR stopped testing the household wells at the time that
the househol ds hooked up to the alternate well. The
Demers' Wel |l has continued to be tested and tests were
done in Septenber 1986, June 1987, COctober 1988, August
1989, and May 1990.

On May 11, 1990, a punp test was _conducted of the

repl acement wat er squIy well. Punping for 4.5 hours at
approxi mately 14 gallons per mnute resulted in a
drawdown Of the Demers' bedrock well and of bedrock
monitoring well BR-3 (located near the landfill .
entrance). This indicates a likely hydraulic connection
between the landfill, the Demers' well, and the

repl acenent water supply well

The replacement water system was tested by the State on
July 10, July 25, and August 17, 1990. ne tests
confirmed the presence of traces of 1,1 dichloroethene, a
volatile organic conpound. This chemcal was also found
in the bedrock well of Demers. Contaminants recently
showed UP_In some of the nonitoring wells, such as MN9,
for the Tirst time. These findingS suggest that the zone
of degradation may be larger than had been assunmed by the
Applicant and ANR" W thout know edge of the full

magni tude and location of the landfill plune, and the

| ong-terminfluence of the replacenent well, the risk of
contam nation of the replacement well is uncertain.

The current Interim Certification requires the Applicant
to complete construction of a new public water system by
Septenpber 1, 1991.

The Public Water System Regulations require that backflow
devices be installed when there is any cross-connection
between a public water system or other water source wth
a contam nated source of “water. The purpose of the
backf|ow devices is to prevent contam nation from
entering the supply well fromany of the individual water
supplies. In order to be effective, backflow devices

must be installed on all the private water supplies where
there is a double connection with the public supply.

The Applicant believes that there are areas of its
roperty where construction of a new water suppl¥ %ystem
hat neets all regulations would be feasible. It has

not, however, apP ied for a permit for a new public water

system and as of the close of the hearings in My, 1991,
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69.

70.

1.

12.

13.

It had not Ferforned any tests to determne whether there
Is any location on its property on which a public water
system can be devel oped.

iteri nd 9(x raffi ublic | NV n

The landfill is located on Route 113 in Thetford
approximately five and one-half mles fromthe
intersection of Route 113 and Interstate 91. The
mpjority of all landfill truck traffic will use this
section of Route 113. The speedlimt there is 40 nph
with a 35 nph advisory speed Iimt for northbound traffic
beglnnlng about 550 feet south of the intersection of
Route 113 and the landfill access road.

This section of Route 113 includes a steep and w nding
hill that descends from Thetford H Il into Thetford
Center. The hill has four successive curves or reversals
of direction.

A nunber of educational and children's recreationa
facilities are |ocated alon? this section of Route 113.

At the crest of Thetford HTl are an alternative

el ementary school, a da¥ care center, and the Publlc
l'ibrary. Just beyond the green is a public elenentary
school. A girl scout canp Is |ocated part way down the
steeP wi nding section of road between Thetford H Il and
Thettord Center; groups of children often hike up and
down the hill. Just at the foot of the hill is an access
road to the Union Village Dam Recreation Area that is
used for sw mm ng, h|k|n%, and picnicking. Just beyond
Thetford Center toward the landfill is a ball field used
by el ementary-school aged children for baseball and
soccer, with parking on the edge of the road. Bicyclists
make extensive use of this section of Route 113.

AﬂprOX|nater 22 school buses each day regularly travel
this section of Route 113 and there afe a nunber of
school bus stops along the road, one of which is |ocated
at the foot of the steep and winding hill that descends
from Thetford H Il into Thetford Center. Al school
children nust cross the road once each day to get to or

| eave the bus. There are school bus runs early in the
morni ng, md-day, and m d-afternoon.

The stretch of Route 113 between 1-91 and the |andfill
contains two se?nents desi gnated Hi gh Accident Locations
by the Agency of Transportation (A for the period




~ ~

Upper Valley Regional Landfill

Fi ndi ngs of Fact, Conclusions of Law,
and Order

Land Use Permt #3R0609-EB

Page 26

1984-88, and a third H gh Accident Location on Route 113
north of the landfill. One of these locations was also a
H gh Accident Location for the period 1985-89.

74.  According to a traffic count taken by the Applicant, an
average of 57 trucks passed the landfill entrance between
the hours of 6 am and 6 p.m on the weekdays during one
week in January, 1990.

75.  No specific information on the actual number of trucks or
where they will be comng fromwas provided, but it was
estimated that there could be as nmany as 40 to 50 heavy
vehicles entering the landfill each weekday. The
Aﬁplicant states that there will be an average of no nore
than 30 single- and doubl e-axl ed trucks and eight
trailers and tandem trailers per day.

76. The pertinent section of Route 113 is operating at Level
of Service C, which is acceptable under the standards of
the American Association of State H ghway and
Transportation Oficials (AASHTO for this type of road.
The intersection of Route 113 and the landfill access
road, and the intersection of Route 113 and Route 244,
are Level of Service A. As many as 13 additional heavy
trucks per hour could be added to Route 113 without
affecting the Level of Service.

77.  The sight distances at the intersection of Route 113 and
the landfill access road are 645 feet to the north and
320 feet to the south. AASHTO's reconmended corner sight
di stance recommendation for 40 nph is 760 feet; the ACT
standard for corner sight distance is 440 feet at 40 nph
and 385 feet at 35 nph. The Board finds that the corner
sight distance is the appropriate standard to use for an
intersection, rather than the stopping sight distance.

78. The intersection of Route 113 and the landfill access
road fails to neet AOT's B-71 standard for conmmerci al
drives because the inside turning radius at the entrance
is below the 42 to 50 foot radius required for large
trucks and tractor trailers to turn; no evidence was
provided that the distance between the straight portion
of the entrance and the property line is at least 35 feet
at a distance of 30 feet fromthe edge of the pavenent;
and no depressed ranp prior to the entrance to the
hi ghway exists to facilitate stopping before entering the
highway and to facilitate proper drainage and reduce the
l'i kel ihood of icing.
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79.

80.

81.

82.

83.

The Applicant provided a traffic matrix which is intended
to minimze conflicts between landfill trucks and school
buses by spa0|ng the vehicles using the l[andfill
throughout the day to have fewer trucks going to or

| eaving the landfill when school buses are running.
(Exhibrt #TT-3, Appendix C
Criteria 7, 9(G). & 9(J)(municipal and utility_Services)

The Interim Certification requires the Afplicant to
devel op and obtain approval for a new water su%%Iy to
replace the eX|st|n? alternate water supply. The water
supply must be available to serve the specific properties
identified in Condition 4 of the Interim Certification.

The Applicant has not perforned testing to determne
whether a water supply can be devel oped that wll neet

al | applicable regulations and has not provided

i nformation concerning the financing and maintenance of a
new water system No |egal agreement exists for
formation of a water users' association or any other
mechani sm for the continued operation and nanagenent of
the system

The financial surety which the Applicant is required to
provide to ANR to cover closure and post-closure costs
may be insufficient to cover these costs. IS
insufficient also to cover the costs of developlng,
constructing, and maintaining a new water supply.

The Interim Certification requires the Applicant to
encourage the nunicipalities served by the landfill to
recycle, at a mininum the followng mterials: glass
contai ners, cardboard, newspaper, office paper, plastic
containers, alumnum and steel cans, and to provide at

the landfill opportunities for individuals and comrercia
haulers to deposit yard wastes for the purpose of
cornposting. he Interim Certification also requires the

Applicant to submt to ANR a report detailing the efforts
it wll take to provide conmercial waste haulers served
by the facility with convenient and accessible
oPPortunltles fo recycle the materials listed above, tO
offer prograns to all users of the landfill to recycle
material s "and conpost yard waste, and to mnimze the
quantity of unregul ated hazardous materials disposed of
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at the landfill. Inplementation of the activities in the

report is required to be inplemented wthin 30 days of
ANR's approval .

H. Oiterion 10 (local & reaional plans)

84. The Thetford Town Plan, adopted in 1987, contains the

fol lowing pertinent statements concerning protection of
the Town"s natural resources:

Thetford's Town Plan is based upon the
prem se that Thetford's natural resources
shoul d be preserved and that the future
devel opment of the Town should be directed
and limted by the ability of the land to
support that devel opnent. Thetford's
natural resources include its forests,
open |ands, surface and groundwater,
wldlife and soils. They present both
opportunities for and constraints to
devel opment and nust be conserved or used
with care so as not to preclude their
continued use. (VIIl -Introduction)

85. The Town Pl an recommends that the Town should "[r]eview
applications for industrial and commercial uses wth
careful attention to the environnental impacts,®" and
®"rdjo not permt industrial and comercial uses with
wastes which may contam nate surface water, groundwater
or soils, or may result in air pollution." %111'20

86. The Town Plan seeks to protect drinking water in village
areas specifically in its recomendation that "[tlhe town
shoul d al so adopt regulations to restrict activities
whi ch present contamnation risks to the water in the
APAs [aquifer protection areas] and other areas of dense
settlement where residents rely on private wells." (VII-
12) An exanple of a protective nmeasure that the Town
recommends be taken is "[p]rohibit commercial and
industrial activities which use or store hazardous
material s (gég.,i unkyards, auto service and repair,
landfill)." (VI1-13)

87. The Village Residential District is described as foll ows:

This district was created to encourage the
devel opment of residential centers on |and
suitable for building devel opment which will
serve as a nucleus for future residential
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rowth of the Town. . .. In order to reinforce

he residential character of this district
residential uses, home occupations and churches
are the only permtted uses. Conditional uses
include civic and institutional uses,

apartnents and business use, limted to

conveni ence type retail shops, personal
services shops, professional offices, accessory
to a residence and restaurant. Thetford's
existing village districts include areas of
Thetford H I, Thetford Center, Post MIIs,
North Thetford, and Union Village.

88. A survey bg the Planning Comm ssion "to gather their
opi nions about the Town" was done in July 1981.
Concerning "town character," "[ulncrowded |iVing
conditions and lack of pollution were nost frequently

sel ected by respondents as reasons mm¥|tgfy felt Thetford

is an attractive place to live." (V

89. One of the goals of the Plan is "[t]lo prevent devel opnent

which jeopardizes the natural areas, health, safety or
prosperity of the Town, or necessitates an excessive
expenditure of public funds for supply of municipa
services.;; (11-9)

90. As a maY oprreserving the character of the village
areas, the Town recommends to "[rJestrict most of the
hi ghway-oriented and traffic-generating industrial and
comercial growh to East Thetford." ~(111-20)

91. Wth regard to the landfill, the Plan, which was adopted

in 1987, states the follow ng:

Thetford's solid waste is disposed of at

t he y|vayeI¥ owned Barker/ Sargent
landfill in Post MIls. The landfill has
a limted life-time and wil| probably not
be certified beyond 1991. The Town shoul d
continue to participate in the Upper
Valley Solid Waste Managenment District to
develop a long-term solution to solid
wast e di sposal

92.  Wth respect to solid waste disposal in the region, the
Regi onal Plan states:

Certified landfill space is a valuable
resource requiring careful management.
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93.

94.

95.

Source reduction, mandatory recycling,
composting of yard and food waste, and
other nethods of diverting waste materials
fromlandfills needs to be undertaken.

The existing landfills at Lebanon, .
Hartford and Post MIIs have a finite life
which nust be extended as nuch as

possi bl e.

Uppe{ g?lley-Lake Sunapee Council| Regional Plan, Volune
2, a :

One of the goals of the regional plan for disposal of
solid waste is to "[e]ncourage solid waste disposal

sol utions which are environnental ly sound, neet the

hi ghest standards for environmental quality and utilize
the best proven technologies to protect the environment."
|d., Volune 1, at 111-34.

The Regional Plan incorporates recomrendations of the
1986 Regional Solid Waste Plan for the Upper Valley Solid
Waste District. These include the follow ng:

1. The District endorses the continued
operation and expansion of the Lebanon and
Hartford landfills and the decisions of
crafton and Charlestown to trasfer [sic]
waste out of the District.

3. The towns of Thetford, Lyne and

Norwi ch shoul d make arrangements to have

?aSE?'PFU|ed to the Lebanon or Hartford
andfills.

4.  The towns of Lynme, Thetford and Unity
should plan for the devel opnent of
transfer stations at convenient |ocations
in each town.

Id., Volume 1, at 111-29.

The Regional Plan acknow edges the inportance of
protecting water resources "to i nsure continued
potability of groundwater and continued use of surface
wat ers by people and wildlife." Id. at 1X-5. The
foll owi ng policies are recomended:
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Water quality in |akes, ponds, rijvers
streans, brooks and other public use
sources nust be numintained at the highest
standards for recreational purposes (and
habitat) including swimmng, fishing and
hunti ng. ... Devel opnent which coul d
threaten the quality of recreational

wat ers should be di scouraged and

al ternatives sought.

Id., Volunme 2, at 49.

Two regional goals identified in the Plan are:
pronmote the protection and inprovenent if possible, of
the quality of our water resources; [and] To maintain a
water supply at a high quality to adequately serve
existing and anticipated residential, business,
recreational and wildlife needs." 14., Volune 1, at IX-

17.  To achieve these goals, the Plan calls for the Upper
Val | ey- Lake Sunapee Council to do the follow ng:

Wrk to create protective areas around
wat er bodi es and al ong wat er course;
advi se and assist conmmunities in
protecting from encroachment and

I nconpati bl e devel opment all identifiable
aqui fer areas; ... pronote
environmental |y sound nethods of solid
waste and septic disposal; ... support
the protection of existing and potential
wat er supply sources

Id. at 1X-17-18.
V. CONCLUSI ONS OF LAW
A Water Pollution = Criteria 1, 1(B)

10 V.S.A s 6086(a)(l) states that before granting a
permt,” the Board shall find that the devel opnent:

[w]ill not result in undue water or air
pollution. In making this determnnation
It shall at |east consider: the elevation
of land above sea level; ... .tha ghope
of the land and its effect on effluents;
the availability of streans for disposal
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of effluents; and the applicable health and
environmental conservation departnent
regul ations.

10 V.S. A § 6086(a)(l)(B) states:

Waste disposal. A pernmit will be granted
whenever It is denonstrated by the
applicant that ... the devel opnent or
subdivision wll meet any applicable

heal th and environmental conservation
departnent regulations regarding the

di sposal of wastes, and wll not involve
the injection of waste materials or any
harnful or toxic substances into ground
water or wells.

1. Undue
The question that the Board must answer is whether the
operation of the landfill since expiration of the landfill's

Act 250 permt in 1986 and the reopening of the landfill wll
cause undue water pollution. There does not.anear to be any
dispute that the landfill has created, and will continue to
create, water pollution. The real disagreement anmong the
parties concerns whether the pollution 1S "undue."

The word "undue" IS not defined in Act 250. Webster's
New Collegiate Dictionary defines “undue,* in pertinent part,
as "2, |nappropriate; unsuitable. 3. Not right; not lawful or
!egmd. 4. Not agreeable to a standard; excessive; inmoderate,
I nordinate."”

A review of decisions addressing the term "undue Water
ol lution" in the context of Act 250 indicates that it has
een interpreted in the context of the specific facts of each
case under consideration; the decisions are nore instructive
about what is not undue rather than what is.

In 1n re Zonina Permt of Patch, 140 Vt. 158 (1981), the
Vernont Supreme Court rejected the argument that a permt for
a landfill should not be granted where it had been found that
there was a "minimal possibility that pollution of wells mght
happen," stating that such an interpretation of "undue" "would
Vi ually preclude any landfills in the state, since contam n-
ation of groundwater 1s always a possibility." 1d. at
168-69.
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The Board stated in two prior decisions, Re: Howard and
Loui se lLeach, #6F0316-EB, Findings of Fact, Conclusions of Law
and Order (June 11, 1986) and Re. _Shernan Hollpw, Inc.,
#4Cc0422-5-EB (Revised), Findings of Fact, cConclusions of Law
and Order (Feb. 17, 1989), that discharge of leachate or ot her
substances to groundwater does not necessarily result in undue
water pollution. In Leach, the Board considered the potential
of the leachate from aproposed |andfill to contam nate
groundwat er and concluded that there would be no undue water
pol luti on because the risk of contam nation was very |ow.

Id. at 24-25. In Sherman Hollow, the Board stated that "it is
not reasonable to require the Applicants to prove that there
is absolutely no risk that any anount of pesticides used on
the golf course will not enter groundwater or wells," but
denied a Pernit because it had insufficient information to
make an affirmative finding on Criterion 1. Id. at 10.

Parties have urged the Board to adopt various theories of
what constitutes "undue water pollution.”

Several parties argue that water pollution is undue when
it violates applicable drinking water standards and, in.
support of that proposition, cite the Board' s decision In

' ' ion, #3wW0347-EB, Findi ngs of Fact,
Concl usi ons of Law and Order (Aug. 21, 1985), where two
menbers of the Board concluded that violation of a specific
prohibition in the State Water Quality Standards was, per_se,
"undue water pollution.'* Id. at 20.

O her argunments have been made that pollution is undue
when contam nation can be avoided or significantly reduced,
and is al so undue when pollution spreads beyond the boundaries
of a project and creates harmto individuals.

The Applicant argues that "undue" is a relative termthat
can be determned only by considering the public benefit and
by comparing this landfill to other landfills in the state.

The Thetford Board of Selectnmen believes that public
benefit and public costs nust be weighed in determning
whet her an activity creates undue pollution.

W expressly reject the argunent that "undue" is a
relative term to be defined only in relation to other
landfills or by meighin? the public benefits against the
risks. W are not willing to read such a significant concept
into a statute where the legislature did not make it explicit.
That is particularly inmportant in light of the fact that
al though the weighing of public benefits in Act 250 is
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exg]icitly required under Criterion 8(A) (necessary wldlife
habitat), no such requirement is contained in Criterion 1.
Further, a conparison of landfills in the state or the

wei ghing of public benefits against risks would require
substantially nmore information and additional hearings; the
additional tine that would be required for a decision would be
unaccept abl e to the public and to the Board nenbers alike.

The Board agrees that the possibility that some leachate
may reach groundwater does not constitute undue water
pol lution. In this case, however, there is no dispute that
the landfill has already caused serious pollution of the
groundwater.  Substantial evidence denonstrates that leachate
fromthe landfill has contam nated the water supplies of
residents living near the landfill and that both State and
federal standards for drinking water have been exceeded; the
water is clearly not safe to drink. Mreover, the
contam nation appears to be increasing;, wthout knomin? t he
direction of travel of the leachate plune, the possibility
exists that additional water supplies my become contam nated
over tine.

The Board believes that the pollution that has resulted
fromthe operation of this landfill is undue because it has
contam nated drinking water supplies. Pollution of
groundwat er nay not always be undue, but where, as in this
case, water supplies are drawn from groundwat er that has
become contam nated, then that pollution is undue:

Based upon the substantial evidence of contam nation of
roundwat er and private water supplies, and the increasing
evel s of contamnation found in the nonitoring wells, the

Board concludes that the landfill has created undue water
pollution since 1986 and will continue to create undue water
pol | ution.

2. Compliance Wth applicable reqgulations

The Board concludes that the landfill does not neet
applicabl e Department of Environnental Conservation (DEC)
regul ations, specifically the Water Quality Standards (WQX)
and the Gound Water Protection Rule and Strategy (GAPR)

2Undue water pollution may also result where water
supplies are not contam nated, depending upon other factors
whi ch exist in a given situation.
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Discharge Pernt

In Re: Hawk Mountain Corporation and Qur Wrld Sewer
Association, Inc., #3wW0347-EB, Findings of Fact, Conclusions
of Law and Order (Aug. 21, 1985), the Environnental Board
ruled that it is required by Criterion |(B) to determ ne which
regul ations are pertinent wth respect to a project and "to
eval uate conformance with the requirements of health and water
resources [now environmental conservation] departnent
regul ati ons, even though those agencies may have previously
concl uded that a project conforns with said regulations. ...
This legislative scheme contenplates an independent analysis
and application of other agencies' regulations by this Board
e o« o Jdd at 16, In the Hawk Muntain decision, the Board
determined that notw thstanding the DEC's practice not to
require a discharge permt for projects which secured other
permts regul ating discharges of sewage, the evidence that the
on-site septic systenms under review would discharge waste into
the groundwater that would eventually reach the river in
"det ect abl e ampbunts,” although highly diluted, conpelled the
Board to conclude that an indirect discharge would occur and
that a discharge permt was therefore required under 10 V.S A
§ 1259(a). That section requires a germit bef ore di scharging
any wastes into waters of the state. “fhe Board ruled that
t he Eroject did not meet Criterion |(B) because the provision
in the WS that prohibits the discharge of donestic waste into
Cass B waters was violated. The Board's decision was upheld
by the Vernont Suprene Court. 1n re Hawk Muntain, 149 M\

179 (11988).

Moni toring of the Omponpanoosuc River shows that leachate
fromthe landfill is dischar%ing into the river by neans of
groundwater. This is a discharge within the meaning of
Chapter 47. Therefore a discharge permt is required.

~ ANR argues that a discharge permt is not required for
i ndirect discharges unless they are "new or increased," citing
10 V.S. A § 1259(e).

3nwaste" is defined as "effluent, sewage or any substance
or material, liquid, gaseous, solid or radioactive, including
heated |iquids, whether or not harnful or deleterious to
waters." 10 V.S. A § 1251(12). "Discharge™ is defined as
"the placin?, depositing or emssion of any wastes, directly
or indirectly, into an injection well or into the waters of
t he state." 10 V.S. A § 1251(3). "Indirect di scharge" neans
"any discharge to groundwater, whether subsurface, |and-based
or otherwse .» 10 V.S. A § 1251(15).
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The Board believes that this sentence must be read in the
context of the entire statutory scheme of Chapter 47, which
essentially prohibits all discharges to waters of the state
except indirect discharges of semaﬂe fromon-site septic
systens of less than 6,500 gpd. The exenption for smal
septic systens was added in 1986 after the Environnmental Board
and the Water Resources Board ruled that an indirect discharge
constitutes a discharge within the meaning of Chapter 47 and
therefore requires a discharge permit. Since the indirect
di scharge of leachate fromthe UVRL does not fall within this
exenption, a discharge pernit is required. The meaning
attributed to § 1259(e) by ANR would allow, by inplication
the indirect discharge of any wastes other than sewage that
exi sted as of May 1986 without a dischar?e oermt or
potentially, any permt at all. [Indirect discharges of wastes
that were occurring but were not detected as of May 1986 coul d
be exenpted from any pernit requirement. The legislature did
provide a specific exenption for certain other indirect
di scharges: § 1259(f) exenpts accepted agricultural or
silvicultural practices, stormmater runoff, and nonpol |l uting
wastes from the prohibitions against indirect discharges into
waters of the state. The Board concludes that because
§ 1259(a) prohibits all discharges except those specifically
exenpted, the discharge of leachate into the Onponpanoosuc
River requires a discharge permt.

ANR al so argues that a discharge permt is not required
because the Indirect Discharge Rules (IDR), which establish
procedures for the review of sewage disposal systens, state
that an indirect discharge permt is not required for
"exi sting discharges of non-sewage waste." |DR § 14-201.
However, jurisdiction cannot be conferred or elimnated by
agency rule; the authority of admnistrative agencies is
restricted to specific grants of jurisdiction from the
legislature.” |n_re Agency_of Administration, 141 Vt. 68, 76
(1982). Moreover, the landfill's discharge is not an
"exi sting discharge' as defined in the , Which states:
"Existing discharge nmeans any discharge to the extent
authorized by a valid permt issued under the provisions of
10 V.S. A § 1263 or § 1265 as of January 7, 1985." wgs at
§ 1-01(B) (12). A "new discharge" is defined as "any di scharge
not authorized under the provisions of 10 V.S A § 1263 as of

%The IDR also state that indirect non-sewage discharges
of waste nust neet the WQS. In fact, the WQS have no
i ndependent regul atory effect but nmust be net only if a
di scharge permt is required.
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January 7, 1985 or any increased pollutant |oading or denand
on the assimlative capacity of the receiving waters from an
exi sting discharge that requires the issuance of a new or
amended permit." WS at § 1-101(B) (20). Because WRL has
never had a permt under either of the cited sections as of
January 7, 1985, its discharge nust be treated as "new" and
not "existing, ™ and thus is not exenpt from the requirenents
for a discharge permt.

A discharge permt is also required for the indirect
di scharge fromthe landfill because of the increased discharge
of leachate caused by the landfill since 1986. \Wile a direct
cause and effect relationship between the expansion of the
landfill in 1988 and the increased contam nation of
groundwat er has not been established, a reasonable inference
can be drawn from the evidence that there is a relationship
bet ween nore trash and i ncreased leachate over tine.

Water Quality Standards

Havi ng concluded that a discharge permt is required, the
Board concludes that the WX are applicable DEC regul ations
within the nmeaning of Criterion |(B). See Hawk Mbuntain, 149
Vt. at 184-85. e Board also concludes that the |andfil
does not conply with the WXS.

The WX contain a number of requirenments that nust be met
in order to discharge wastes into waters of the state. Anbng
these are the requirenent that nine criteria nust be satisfied
prior to the new discharge of wastes. WS at § 1-104(a).
These include the foll ow ng:

2. There is no alternative nmethod of, or
| ocation for, waste disposal that would
have a |esser inpact on water quality
including the quality of groundwater, or
if there is such an alternative method or
| ocation, it would be clearly unreasonable
to require its use.

3. The design and operation of any waste
treatment or disposal facility is adequate
and sufficiently reliable to protect all
beneficial values and uses and to insure
conpliance with these rules and with al
applicable state and federal treatnent
requirenents and effluent limtations.
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5. Except as provided for in 10 V.S A
§ 1259(d),(e) and (f) [concerning snal
sewage di sposal systenms], the discharge of
wast es that, ﬁrlor_to treatnment, contained
organi sms pathogenic to human beings into
Cass A or Class B waters is prohibited.

The Board takes official notice that the %Fplicable
section of the Omponpanoosuc River is classified as Cass B
waters. See Vernont Water Resources Board O assification
Order for the Omponpanoosuc River (Dec. 28, 1977). Section
3-03(A)(2) of the WX requires that Cass B waters be nmanaged
to achieve and nmaintain "a high | evel of quality" that is
conpatible with, anmong other things, "[plublic water supply
with filtration and disinfection; irrigation and other
agricultural uses; swinmng, and recreation.”

Evidence in the record denonstrates that contam nants
fromthe landfill are reaching the river. As stated in many
of the Findings of Fact, above, insufficient information was
provided for the Board to be able to make any concl usive
statenents concerning the future effect on the river fromthe
landfill |eachate. The Applicant has the burden to
denonstrate conpliance with Criterion 1(B). In the absence of
evi dence denonstrating conpliance with the W), the Board nust
conclude that the application fails to satisfy Criterion |(B)

n ter Protection | n ratesv

The Gound Water Protection Rule and Strategy (GAPR) is
anot her DEC's regulation that is applicable to the Board's
review under Criterion |(B). It was promul gated pursuant to
the Vernmont G ound Water Protection Act, 10 V.S. A, Chapter
48. Section 1392 of the Act directs the Secretary of ANR to,
among ot her things, develop a strategy for the nanagement and
protection of the state's groundwater resources and to
classify groundwater resources and adopt "technical criteria
and standards for the managenent of activities that may pose a
risk to their beneficial uses" and to adopt the groundwater
managenent strategy and technical criteria and standards in a
rule. The statute also identifies classes of groundwater and
directs the Secretary to classify the state's groundwater .
resources in accordance with the identified classes. Section
1394 states that all groundmater is classified as Cass |1l
water unless reclassified by the Secretary. No groundwater
has yet been reclassified.
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As with the WQS, the GAPR has no independent regulatory
aut hority but provides standards for groundwater in eX|st|n8
ANR ﬁern1t programs. 10 V.S A § 1392(a)(7). Section 12-103
of the GAPR states:

This rule provides restrictions, prohibi-
tions, standards, and criteria for ground
water protection which will be adopted, as
aﬁproprlate, in Agency pernit prograns

Ich regulate activities which may affect
ground water. The Secretary shall” anend
al | appr%£r|ate rules to conformto_l10
V.S.A’, Chapter 48 and this rule. These
control neasures and criteria may be
adopted by other state agencies or |ocal
governments with authority to manage
activities affecting ground water.

Section 12-701(1) states:

The standards and criteria in this sub-
chapter apply to all regulatory prograns
adm ni stered by the Secretary mhlﬁh naY
affect ground water resources. The rufes
governing activities managed by these
Prograns shall be revised to incorporate
hese standards and criteria as
appropri ate.

The Solid Waste Managenent Rules (SWWR) have incor orat?d t he
GWPR.  Section 6-303(c) of the SWR states: "The oecretary

may not certify a discrete disposal facility unless it is in

conmpl i ance wit rules‘fronulgated by the Secretary pursuant to
10 V.S. A, Chapter 8 ..M

In a previous decision concerning a landfill, the Board
rul ed that "the Groundwater Protection Act is relevant to our
Criterion 1 review of the project . .. and any protective
standards and regul ations adopted by the Secretary nust be
considered 'applicable water resources departnent” regul ations'
and nmust be evaluated under COriterion 1(B)." Re—Howard and
Loui se leach, #6Fo0316-EB, Findings of Fact, .COPC|U?IOH%B of
Law, and Order at 6 (June 6, 1986). Accordingly, the Board
rules that the landfill nust neet the GAPR.

As described in Findings of Fact 29, above, exceedances
of the enforcement standards of the GwPR have been detected in
the monitoring wells.
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The GAPR prohibits "any new activity which creates or
al lows discharges to the ground water of any hazardous or
radi oacti ve waste ...." GAPR § 12-503(3) (a) (ii). Section
12-710(2) (a) addresses exenptions for Class IIl and |V ground
wat ers and states:

The Secretary may not aaﬁrove a proposed
act!V|tY_at a location where a preventive
action limt or enforcement standard has
been exceeded within Cass Il or IV
%round waters unless and exenption has
een granted under this section.

No evidence was submtted to the Board that an exenption from
ground water quality standards has been granted. The Board
therefore concludes that the GAPR has not been net.

~The GAPR is also not met because none of the responses
required to be taken when a ground water standard has been
exceeded has been taken. Section 12-710(2)(b) states:

A response is required under §12-708 or
§12-709 when a preventive action limt or
an enforcenment standard has been exceeded
unl ess an exenption has been granted under
this section.

Section 12-709 describes the responses that nust be nmade when
the concentration of a substance in groundwater exceeds an
enforcement standard, and states in subsection (2) that "the
Secretary shall require responses as necessary to achjeve
conpliance with the enforcement standards ....» The
section includes a list of the range of responses which the
Secretary may take, as follows:

(a) Require' a revision of the operationa
procedures at an activity.

() Require a.chan?e in the design or
construction of the activity.

(c) Require an alternate nmethod of waste
treatment or di sposal

(d Require prohbition or closure and
abandonnent of an activity.

(e) Require renedial action to renovate or
restore ground water quality.
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(f) Revise rules or criteria on activity
design, location, or nanagenent practices.

Based upon the evidence in the record, the Board
cgncludes that ANR has not nmade any of the responses cited
above

For the reasons expl ai ned above, the Board concl udes that,
the GAPR has not been net and that Citerion | (B) is therefore
not satisfied.

The Board is aware that its conclusions that a discharge
permt is required for the indirect discharge of waste from
the landfill and that the GAPR is not met by the landfill
contradict the practices of the DEC. W believe, however
that admnistrative practice nust be based upon |egislative
mandate, and that if existing |laws conflict or are inpossible
to neet, the legislature should be so inforned so that
corrections can be made by the apﬁropriate branch of
gover nnent . In this instance we oFe that the legislature
does take action to clarify the applicability of various
statutes to landfills.

B. Shorelines = Criterion 1(F)

10 V.S. A § 6086(a)(l)(F) provides that if a project is
| ocated on a shoreline, the applicant must denmonstrate that
the project:

nmust of necessity be |ocated on a shoreline in order
to fulfill the purpose of the [project], and the
[project] will, insofar as possible and reasonable
in light of its purpose:

~ (i) retain the shoreline and the waters in
their natural condition,

(ii) allow continued access to the waters and
the recreational opportunities provided by the
wat er s,

(iii) retain or provide vegetation which wll
screen the devel opnent or subdivision fromthe
waters, and

(iv) stabilize the bank from erosion, as
necessary, Wwth vegetation cover.
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The question of whether the landfill must of necessity be
| ocated on a shoreline in order to fulfill its purpose is a
difficult one in light of the fact that the landfill operated
under an Act 250 permt until 1986 and thus already exists.
The question of whether a project nmust "of necessity" be
| ocated on a shoreline contenplates an application for a new
project, not a ﬁrOjeCt that is already |ocated on a shoreline.
The siting of this landfill was approved by Act 250 in 1971.
Thus, the Board believes that the question of necessity is not
applicable to this project.

The subcriteria of Criterion |(F) can, however, be
addressed.  Subcriteria (ii) and (iii) are net. Adequate
screening of the landfill fromthe river could be provided
with the existing vegetation and s%fplenental glantings and
continued access to the waters woul d be all owed.

The Board believes that insufficient information was
provided to conclude that the shoreline and the water will be
retained in their natural condition, as required by
subcriterion (i) or that the bank will be stabilized from
erosion, as necessary, W th vegetation cover, as required by
subcriterion (iv), "insofar as possible and reasonable in
light of its purpose.®™ The existence of iron and nanganese in
the amounts detected at the surface water nonitoring locations
denonstrates that leachate is reaching the river in sone
amount and with some |evel of contaminants. Insufficient data
was presented to conclude that the contam nants reaching the
river by way of the groundwater will not increase. Thus it is
not known whether it is possible to operate the landfill
Wi t hout changing the natural condition of the stream
Moreover, WVRL asserts in its notion to alter that its closure
plan includes the renmoval of soil fromthe area between the
existing landfill footprint and the Omponpanoosuc River or the
Lake Fairlee Qutlet Stream but no details were provided
concerning the protection of the shoreline or the streambank
during the soil removal. Accordingly, the Board nust conclude
that UVRL has not denonstrated conpliance with subcriteria (i)
and (iv) of Criterion |(F).

C. WAt er_Supplies - Criteria 2 & 3

210 V.S A s 6086(a%(2) states that a project mnust "have
sufficient water available for the reasonably foreseeable
needs of the subdivision or developrment.” 10 V.S A

§ 6086(a)(3) states that a project nust not "cause an
unreasonabl e burden on an existing water supply, if one is to
be utilized."
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The Applicant devel oped a water supply system to provide
potable water to the residents whose water supplies were

contam nated by the landfill in the 1980s. Now the available
evidence indicates a likely hydraulic connection between the
landfill and the replacement water supply. Traces of 1,1

di chl oroethene, a volatile organic conpound, were found in the
repl acement water system during the sumrer of 1990. The
BOSSIbIlIty exists that the replacenent water supply wl|
econe nmore contam nated; w thout know edge of the full extent
and magni tude of the landfill plume in the bedrock, the Board
must assune that the replacement well wll become too

contam nated for public use. This is clearly an unreasonable
burden on existing water supplies.

The Applicant stated that it intends to devel op another
wat er supply for those people whose water supplies have becone
contamnated by the landfill or who are currently using the
alternate water supply that is in danger of becom ng

cont am nat ed. Because the new water supply will have to be
designed to serve nore than 10 househol ds and nmore than 25
persons, it will be a public water supply subject to the
regul ati ons governing public water supplies and an appropriate
permt nust be obtained

. However, UVRL has not done the testing required to
identify a suitable [ocation for a new water suPpI¥xsysten1nor
has it applied for a permt fromthe Water Supply Division of
ANR. Thus it is not known whether the devel opnent of a new
uncontanm nated water supply is even possible within the limts
of the Applicant's property. In addition, no nmechani sm has
been devel oped to assure the continued operation and ,

mai nt enance of the water systemonce it is devel oped. Unti
such tine as UVRL's intentions becone reality with respect to
the new water supply, the Board cannot find that Criteria 2
and 3 are satisfied.

In order to satisfy Criteria 2 and 3, the Aﬁplicant woul d
have to devel op and construct a water systemw th the capacity
to serve at |east all properties whose water has or could
become contamnated by the landfill and the Applicant would

SHouse bill 419 recently transferred jurisdiction over
public water supplies fromthe Vernont Departnment of Health to
the Water Supply Division, Department of Environmental
Conservation, Agency of Natural Resources. Since the existing
wat er systemcurrently serves 27 people, it falls within the
definition of a public water supply and should obtain a permt
fromthe Water Supply D vision to continue operating.




7~ ~

Upper Valley Regional Landfill

FI ndi ngs of Fact, Conclusions of Law,
and Order

Land Use Permt #3R0609-EB

Page 44

have to establish a trust to provide funds for the continued
operation and mai ntenance of a public water system The trust
docurments, along with a mechanism for Iong-tern1pperation and
mai nt enance of the system would have to be submtted to and -
approved by the Board prior to issuance of a permt.

D. i i ollutio i - i i &

The Board considers noise under Criterion 1 as the
potential for physical harm and under Criterion 8 as the
potential aesthetic effect of noise. Rer _John and Jovce
Belter, #4C0643-6R-EB, Fi ndi ngs of Fact, Conclusions of Law
and Order (May 28, 1991). There was no evidence of any
physi cal harm caused by noise from operation of the landfill.

The noise created by the comrercial trash trucks driving
to and fromthe landfill can be very disruptive to persons
living al ong Route 113, espeC|a[I¥ in the early norning when
peopl e are sleepin?. The Landfill Operation Agreenent
establishes rules for comercial haulers to reduce truck
noise. If it were issuing a permt, the Board would
i ncorporate those rules into a permt condition and the
ApPIicant woul d be held responsible for conpliance with the
rules. In addition, the hours for use of the landfill by
comrercial haulers would be limted so that operations nay not
begin until 6:00 a.m on weekdays and 8:00 a.m on weekends,
and that the landfill would be closed to comercial haulers
after 4:00 p.m on weekdays and 12:00 noon on Saturdays.

In order to prevent litter, a permt condition would
require that access to the landfill be prohibited to any
vehicle which is not covered in a manner sufficient to prevent
bl owing debris. In addition, a permt condition would require
that six inches of cover material nust be put over the waste
in the landfill and conpacted at the end of each day of
operation, and any exposed areas of the site which are not in
active use would have to be immedi ately seeded and mul ched.

In order to inprove the apPearance of the landfill
entrance and reduce the dust, IT the Board were issuing a
permt, the Applicant would be required to pave the entrance

of the access road to the landfill, and to grade, seed, and
I?ndscape the entrance area of the landfill subsequent to
closing

~The Board concludes that based upon conpliance with the
conditions referred to above, the project would satisfy
Criteria 1 and 8 (air and noise).
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E. Traffic congestion and safety - Criteria 5 & 9(K)

Route 113 between |1-91 and the landfill passes through
areas of intensive residential and recreational use. Several
school s, a children's canp, and a recreation area are just a
few of the educational and recreational facilities |ocated
along this section of Route 113. This section of Route 113
I ncludes a steep and winding hill that descends from Thetford
Hill into Thetford Center. ~Approximtely 22 school buses each
day regularly travel this section of Route 113 and there are a
nunber of school bus stops along the road. Two segnents of
the road have been designated H gh Accident Locations by the
AOT in the past because of the high nunmber of accidents.
to 50 heavy vehicles will be driving on this section of Route
113 and entering the landfill each weekday.

~The Board is concerned about the unsafe traffic
conditions that could result fromthe [arge amount of heavy
truck traffic on Route 113, ﬁart|cu[arly in the villages. " The
traffic matrix provided by the Applicant is intended to

mnimze conflicts between landfill trucks and school buses by
spacing the vehicles using the landfill throughout the da% to
have fewer trucks going to or |eaving the landfill when the

school buses are runn|n?. Al though this may alleviate

truck/ school bus tYpe of conflict, it does not alleviate the
concern about conflicts between_trucks and people on or near
the road, including children. The Board believes that further
measures woul d have to be taken by the Applicant to ensure
that the trucks using the landfill travel no nore than 25 nph
inthe village areas and in the vicinity of the landfill and
that a mechanism for enforcing the speed limt would have to
be appli ed.

Sight distances to the south at the Lntersecthon of Fop}e
113 and the landfill entrance are insufficient. The land
entrance fails to conpl¥ with the aor's B-71 standard for
conmmercial driveways. The Board cannot deny a permt for |ack
of conpliance with Criterion 5 but may inpose conditions to
relieve burdens created. 10 V.S.A § 6087. The Board woul d
therefore require that, prior to issuance of a permt, the
Applicant submt a plan for takln% what ever measures are
necessary to conply with aor's B-71 standards for commercia
driveways, including achieving the corner sight distances (440
feet at a speed Iimt of 40 nph). The Board would then
chonvene the hearing if requested by any party to review the
pl an.
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Criterion 9(k) requires the Applicant to denonstrate that
the landfill wll not unnecessarily or unreasonably endanger
the public investnent in any adjacent public facilities,
services, or

. r lands, including highways, and will not
materially jeopardize or interfere wth the function,
efficiency,  or safety of, or the public's use or enjoynment of

or access to any public facilities, service, or |ands
pursuant to Criterion 9(K). 10 V.'S.A § 6086(a)(9)(K).
In Re: Svain Development Corn.,, #3W0445-2-EB, Fi ndi ngs of

Fact, Conclusions of Law, and Oder (Aug. 10, 1990), the Board
stated that Criterion 9(K) calls for two separate inquiries
concerning public facilities:

First, the Board is to exam ne whether a proposed
roject will unreasonably or unnecessarily endanger
he Bubl|c.|nvestnent in"such facilities.  Second,

the Board is to exam ne whether a proposed project

w il materially jeopardize or interfere with (a) the

function, efficiency, or safety of such facilities,

or (b? the public's use or enjoyment of or access to
such tacilities.

Id. at 33.

Wth respect to the second inquiry under Criterion 9(K)
the Board interprets this inquiry to be different fron1tth
under.Criterion 5 concerning unsafe traffic conditions. nder
Criterion 5, the Board |looks to see whether a proposed project
wll create traffic conditions which are unsafe or traffic
congestion which is unreasonable. The Board may not deny a
project sinply because such conditions are present. In
contrast, under Criterion 9(K? the Board exam nes whether a
proposed project will materia v ieanardize or interfere wth
a public facility's function, safety, or efficiency or the
Bubllc's use or enjoynment of or access to such facilities.

ecause public facilities include publ|c.h|ghmays, traffic
conditions on those highways may be exam ned under Criterion
9@@ , and if material Jeopardy or interference will be
cteated, the proposed project may be denied. Thus, the
inquiry into traffic safety under Criterion 9(K), involves a
hi gher threshold than Criterion 5.

~_ The Board's review of Criterion 9(K) in this matfer m%i
l[imted to the effect on adjacent public highways. oute 113
I's adjacent to the proposed project.
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. The Board believes that a speed limt of 25 nph in the
village areas and the vicinity of the landfill would alleviate
its concern about traffic safety, if the speed linit were
enforced. However, there is no proposal before the Board
concerning enforcenent of that speed |imt. Therefore, the
Board nust find that the safety of Route 113 is materially

j eopardi zed and that the public's use of Route 113 is also

materially jeopardized.

F. Municipal an tilitv [Vi - iteria 7, 9(c
9(J)

Criterion 7 requires the Applicant to denonstrate that
the project ®"will not place an unreasonable burden on the
ability of the local governments to provide municipal or
governnmental services."

~Criterion 9(G requires that any "privately-owned utility
services or facilities are in conformty with a capital
program or plan of the nunicipality involved, or adequate
surety is provided to the nunicipality and conditioned to
protect the nunicipality in the event that the nunicipality is
;equarsd to assume the responsibility for the services or
acllities.”

Criterion 9(J) requires that "necessary supportive
governmental and public utility facilities and services are
avail able or will be available when the devel opnent is
conpl eted under a duly adopted capital program or plan, an
excessive or uneconom c denand will not be placed on such
facilities and services, and the provision of such facilities
and services has been planned on the basis of amFrOJectlon of
reasonabl e popul ation 1ncrease and economc growh.”

ponents to the landfill contend that these criteria are
not met because it is likely that the existing replacenment
wat er supply coul d become contam nated and, wthout another
water systemin place or any guarantee that one could be .
devel oped, the Town coul d beconme responsible for the systemif
a public health risk or hazard should occur. The argunment is
al so made that the Town does not have the funds to hire
sufficient personnel to ensure that the speed limts wthin
the Town are enforced.

Wth regard to the concern about the water system as
described above the Board agrees that because of the absence
of any assurance based upon site investigation and testing
that a new uncontam nated public water system can be
devel oped, operated, and maintained in accordance with State
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and federal law, and the lack of any nechanism for ensuring
the |ong-term operation and maintenance of the system the
possibility exists that the Town would be required to provide
water to those people whose water _supplies have or will become
contam nated from the landfill. This could result in a
substantial financial burden on the Town, and no financia
surety has been provided to the Town to protect the Town in
the event it nust assune the responsibility for providing.
potable water to sone of its residents. [In addition, it is
not clear at this time that sufficient funds are available to
ensure proper closure of the landfill with revised fina
contours as ANR clains will be necessary. |nadequate or

| nproper closure of the landfill could also result in a
financial burden on the Town. The Board therefore concludes
that the project does not conply with Criteria 7, 9(G, and
9 (7).

G Enerqv_conservation = Criterion 9(F)

Criterion 9(F) requires that "the planning and design of
the subdivision or devel opnent reflect the Prlncyples of
energy conservation and incorporate the best available
technol ogy for efficient use or recovery of energy."

The Interim Certification requires the AF licant to
encourage nunicipalities served by the |andfi to recycle
certain materials and to provide users of the landfill
opportunities to recycle at the landfill. In order to take
advant age of the opportunity to have sorted material which is
picked up by the haulers recycled, the Board will require that
the Applicant provide, at the landfill, appropriate containers
for disposal of recyclable materials and that the Aefllcant be
responsible for recycling all recyclable materials deposited
IP the containers and for properly disposing of everything

el se.

H  Town and reaional plans - (riterion 10

Criterion 10 requires a project to conformwth any duly
adopted local or regional plan.

Town Pl an

The Thetford Town Plan contains strong |anguage
encouraging the preservation of the Town's natyral_resources,
with enphasis on protecting drinking water. e Plan .
specifically reconmends that the Town shoul d adopt regul ations
to restrict activities which present contamination risks to
water in village areas where residents rely on private wells.
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The Town Plan also clearly recommends the preservation of the
"residential character” of the village districts and does not
include landfills as one of the permtted uses. H ghway-
or|ented.and.trafflc-generat|ng I ndustrial and commercia
growh" is discouraged. The expectation expressed in the Plan
concerning the landfill is that it would probably close by
1991 because of its "limted lifetine."

Wthout the assurance that the public's water supplies
are either safe in the long-termor replaced with a new system
of potable water, the Board nust conclude that the continued
operation of the landfill violates the provisions in the Town
Plan that call for preservation of natural resources and
protection of drinking water.

Resi onal Pl an

The Upper Valley-Lake Sunapee Regional Plan encourages
the continued operation and expansion of the Lebanon and
Hartford landfills and for the Town of Thetford to devel op
transfer stations at convenient |ocations. The Plan
recogni zes that existing landfills in Lebanon, Hartford, and
Post MIIs have finite capacity and that ®source reduction,
mandatory recycling, cornposting of yard and food waste and
ot her methods” of diverting waste materials from|andfills need
Eo b%j#n%e{taken” in order to extend the lives of the

andf i S.

The Board concludes that the continued operati?p of the
| andfill does not conmply with the Regional Plan. The only
plan for diverting waste fromthe landfill that could be
recycled or conposted is the requirenent in the Interim
Certification that the Applicant nust encourage the

muni cipalities served by the landfill to recycle certain
materials and nust provide “opportunities for individuals and
comrercial haulers to deposit ¥?rd wastes for the purpose of
composting® at the landfill. ecycling is not nandatory, and
nobpnﬂpgfal for encouraging or requiring source reduction was
subm tted.

~In addition, the Plan encourages the Protection of water
quality and discourages developnen% whi ch threatens th? ,
quality of recreational waters. The operation of the landfill
has degraded and will continue to de%rade water quality.
the measures called for in the Plan Tor prolonging the life Of
the landfill were being inplenented, the Board mght conclude
that the continued operation of the landfill for alimted
time conplies with the Plan notw thstanding the Ian%ga%? i n
the Plan encouraging protection of water quality. ated
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above, however, these neasures are not being taken and,
accordingly, the Board concludes that the l'andfill operation
does not comply with the Regional Plan.

[ Concl usi on

Because of the enormous anount of time and other
resources consunmed by this case, the Board feels conpelled to
of fer sone comments.” V& believe that the eight nmonths and
el even evidentiary hearings were not all necessary and were
due in great part to the serious deficiencies in the
Applicant's or%anlzathn and presentation of this case to the
Board, and to the considerable redundant and irrelevant
test;nnny fromthe Applicant and some of the parties. The
Applicant provided no conprehensive report that contained the
basic information necessary for an understanding of this case.
As a consequence, trying to understand the landfill's
topo?rthy, drai nage, and geol ogy, and the effects of the
landfill on both surface and groundwater quality, has been
unnecessarily difficult for the Board and the other parties;
It could.only be done by fitting together bits and pieces of
informati on from numerous sources. ~The hearing began w thout
a conprehensive map showing the landfill site and all relevant
features of the area. Mich of the information provided by
both the Applicant and ANR was done so onIY after request and
pressure by other parties and the Board. nformation that
shoul d have been included in the initial case presentation
continued to trickle in over the course of the eight nonths of
evidentiary hearings. For exangle, information on traffic
safety issues that should have been provided with the prefiled
testinmony prior to the first hearing was not provided until
more than six nonths |ater.

The presentation of new information throughout this
process was also due in part to the discovery of new
information about the landfill during the eight nonths of
hearings by the Aﬁpllcant and ANR. A great deal of this
information could have been discovered nuch earlier had a
conpr ehensi ve nonitoring program including the installation
of wells in sufficient nunber and appropriate |ocations, been
instituted when novenent of leachate off-site was first
suspected. The lack of information concerning such critical
factors as the influence of fractures in bedrock, the
exi stence of a groundwater mound, the vertical gradients, the
el evation of the water table beneath the landfill, and the
| ocation of a groundwater divide underm nes any conclusions
about the direction of groundwater flow and, consequently, the
| ocation or extent of the zone of degradation from
contaminated groundwater. It is thus difficult to have
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confidence in the conclusions of the Applicant and ANR that
the groundwater flows throu%h bedrock 1n a predom nantly
westerly direction. Gven the seriousness of the

contam nation of the environment and of the resulting_health
risk to the people living in the vicinity of the landfill, the
Board is deeply troubled by the willingness of the Applicant
and the ANR to offer final conclusions relating to the public
health and safety where the data provided contain such
significant gaps and inadequaci es.

The Board believes that I|orot ection of the public by
Proper closing of the landfill and the provision of water to
he public that is safe for drinking and ot her uses'\&re hi_ gh
priorities for both the Appllcant and the State. ANR must™ now
exercise its jurisdiction to ensure that closure of the
landfill is begun inmediately and that potable water is
provided for both the short and long termto the %eople whose
\llvat 31E Isluppl les have and will become contam nated by the
andfill.
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VI. ORDER
Land Use Permt #3w0609-EB i s hereby denied.
Dated at Montpelier, Vernont this 12th day of Novenber, 1991
ENVI RONVENTAL  BOARD

. _baps

Stephen Reyneg, AClIng Chalr*
El i zabet h Courtney

Ferdi nand Bongartz

Arthur Gibb*

Sanuel Ll oyd
Steve E. Wi ght
Rebecca Day

Charles Storrow

*Di ssenting and Concurrin i nion of Stephen Reynes, |oined
by Arthur % bb: 9 P Y J

~The mgjority cites the possibility of a provisional
certification being granted under 10 V.S. A § 6605d as one
reason for nmoving the Applicant's proposal "from being
marginal |y acceptable to a clear violation of Act 250's
standards and a threat to the public health, safety and
wel fare." Subdivision (8) of that section provides, however,
that any unlined landfill cease accepting waste by July 1,
1992, ich is the sane date which the Board had chosen its
July 26, 1991 decision for cessation. A though subdivision
(9) provides a possible avenue for extending the date for the
closure of an unlined landfill for up to an additional six
nonths, that, even if granted, would provide this Applicant
wth scarcely a year of operation, which is about the sanme
| ength of operation_as would have been allowed by the Board's
July 26 decision. Thus the only basis for concluding that the
landfill mght stay open longer than contenplated in the
original Board decision is speculation that the Genera
Assenbly m ght authorize an extension of the closure date for
unlined landfills. An admnistrative body nust base its
deci sions upon existing statutes, however, not upon
specul ation as to possible statutorg changes. See In re
Agencv_of Admnistration, 141 Vt. 68, 76 (1982). That
principle is fundamental to the rule of |aw
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This decision deletes Finding 47 of the Board's_JuI¥ 26
decision, in which the Board found: "any contam nation 1hat
woul d occur from the operation of the landfill for another

Kear woul d not be distinguishable from the contam nation that
as already occurred fromits previous 15 years of operation
and woul d not neasurably extend the problens already created.”
Noting that there is no new evidence on this point, we do not
think there is a basis for deleting the finding.

In any event, however, the Applicant has not met its
burdens under Criterion |(B) of Act 250 with regard to the
need for a discharge permt and conpliance with the
G oundwat er Protection Act and the rule adopted thereunder
While agreeing with the |egal analysis set forth in the
majority opinion on those Issues, we wsh to add sone
addi tional thoughts in concurrence.

The Goundwater Protection Act of 1985 was envisioned and
enacted as an ongO|n? conprehensi ve groundwater risk
managenent Ego ram fo be integrated into other regulatory
prograns. sk management would occur within four groundwater
classifications, rangln% from Class | (basically pristine
waters, allowng no risk to an existing or potential public
water supply) to Class |V (water not potable, but usable for
SONE purposes%_ Wile all ﬂroundmaters were given an initia
designation of Class Ill, the Act contenplated and provided
for reclassification as part of the on%fing 9ﬁou?dmat r
nmanagement program 10 V.S A §§ 1392-94, ~ The legislative
history provides further illumination. For instance,
groundwat er around landfills was given as an exampl e of what
woul d be Class IV groundwater, see testinony of ‘Senator
Arthur G bb to the Senate Agriculture Commttee on Mirch 26,
1985, Transcript at page six. Aso, see generally the
transcripts of testinmony on this bill éS.II) in the Senate
Agriculture Commttee on March 29, 1985, and in the Senate
Commttee on Natural Resources and Energy on March 19 and
April 17, 1985.

One problemis that no groundwater has been reclassified
and thus the groundwater around all landfills is still Cass
|1l1--a standard that this landfill, and probably all unlined
landfills, cannot meet.

It is not the Applicant's fault that the State has not
reclassified any groundwater, and it is not the Applicant's

fault that ANR has not adm nistered a discharge perm rogram
for unlined landfills. It PS tﬁus a concfus{gn gone byp J

somewhat reluctantly that the Applicant has not met its
burdens under the requirenents of Criterion |(B), but we agree
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with the majority's legal analysis on these issues, and the
burden of proof I1s on the Applicant to show conpliance.
10 V.S. A. §§ 6086(a)(l)(B) and 6088(a).

This is not to throw stones at ANR either. That Agency,
In response to a broad range of environmental and health
concerns, has been given many demanding responsibilities
wi t hout sufficient support. That situation is exacerbated by
the State's budget problens.

None of the foregoing gives us the latitude to grant a
permt when a review of the |law | eads us to conclude that the
i nvol ved | aws and regul ati ons have not been satisifed. Wat
I's needed is a conprehensive review of the various
requirenents for solid waste facilities. To the extent that
process review points to the need for admnistrative or
statutory changes, those changes should be made so that there
is a fully integrated regulatory systemfor solid waste
facilities. Another goal should be that all related reviews
by the executive departnment should be in place prior to
reaching this stage in the Act 250 process by requiring that
the various regulatory actions and criteria nust be satisfied
before an Act 250 permt is issued.
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